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STATEMENT OF THE | SSUE

VWet her Respondent Florida Departnment of Health and Rehabilitative Services
(HRS), acted illegally, dishonestly, fraudulently, arbitrarily or/and
capriciously in determning to award the contract for RFP 95-142CM FAP to
Uni sys Corporation (Unisys).

PRELI M NARY STATEMENT

On or about February 1, 1995, HRS posted a Notice of Award indicating
intent to award the contract contenplated by the request for proposals (RFP) to
Uni sys.

The matter was transferred to the Division of Administrative Hearings by
HRS after Petitioner Deloitte & Touche, LLP (Deloitte), filed a notice of
protest and a formal petition protesting the award of the contract under RFP 95-
142CM FAP t o Uni sys.

By order dated February 23, 1995, the petition of Unisys to intervene in
t he proceedi ng, was granted.

At final hearing, Deloitte presented testinony of five w tnesses and 27
exhibits. The w tnesses were: HRS Secretary H Janes Towey; HRS Deputy
Secretary Lowell R Cary; HRS Chief Information Oficer Bill Belleville; HRS
Staff Director John M Holland, Jr.; and Elton Scott, Ph.D., an associate
prof essor of finance at Florida State University. HRS presented testinony of
one witness, Karin L. Mrris, the Systens Programr ng Adm nistrator charged with
preparing the RFP, and nine exhibits. Unisys called no witnesses, but presented
15 exhibits.

The transcript of the final hearing was filed on April 10, 1995. Proposed
findings of fact submtted by the parties are addressed in the appendi x attached
to this recommended order

FI NDI NGS OF FACT

1. On Novenber 14, 1994, HRS's Ofice of Informati on Systens distributed
the RFP, entitled "FLORI DA System --Applications Programrng Services." The RFP
was designed to procure the progranm ng services required by HRS to conplete the
sof tware progranmm ng of, anong other things, the state's federally mandat ed
Child Support Enforcenment System and to maintain and enhance the system upon
its conpletion.

2. Upon selection of the winning proposal, HRS intended to enter into the
contract for thirty-six nonths, renewabl e upon agreenment of the parties for an
additional 12 nonths. The cost proposal rates for the initial three-year term
woul d be binding for any subsequent work on the project. HRS also reserved the
right to acquire additional consulting services fromthe contractor for rel ated
activities for up to one year after the term nation of the Contract.

3. HRS began developing this RFP in the late spring or early sunmer of
1994 in anticipation of the expiration of the current contract with Deloitte
for provision of applications programm ng services. Before release to
prospective proposers, the RFP was approved by HRS' O fice of Contract Services
and the Information Technol ogy Resources Procurenent Advi sory Conm ssion
(I TRPAC), a body consisting of various state officials including the head of the
Di vi sion of Purchasing, which ensures that the RFP conplies with state rules.



In addition, various federal agencies approved the RFP before its release to
prospective proposers.

4. The RFP provided that 60 percent of the proposal scoring would be based
on the technical proposals contained in the responses to the RFP, and that the
remai ni ng 40 percent of the score would be assigned to the costs as submtted in
the proposals. After scoring and weighting of the scores, the weighted scores
were to be conbined to determ ne the w nning proposal

5. The breakdown of scoring between technical and cost conponents is based
upon HRS' standard practice and its experience with the format required by other
state and federal agencies with whom HRS works. The division of the scores was
al so intended to ensure that an unqualified vendor did not secure the bid solely
on the basis of |ow cost.

6. The selection of the evaluation criteria and wei ghting of eval uation
points for this RFP were subject to the discretion of the Departnent at the tine
the RFP was prepared.

7. On Decenber 12, 1994, HRS held a bidders' conference at which
representatives of Deloitte and Unisys were in attendance.

EVALUATI ON OF RESPONSES

8. On January 6, 1995, Deloitte and Unisys submitted the only two
proposals in response to the RFP. Both proposals were deened responsive to the
requi renents of the RFP

9. HRS appointed a five nenber Evaluation Committee to review and eval uate
the proposals. HRS provided training to the Evaluation Conmittee nenbers
specifically directed to the proper nmethod for review ng and scoring proposals
submitted in response to the RFP

10. Each nenber of the Evaluation Committee was qualified by training,
education and experience to review and evaluate the technical nmerits of each
pr oposal

11. The RFP defined the criteria by which the proposals would be revi ened,
scored and ranked by the Evaluation Committee, and the contract awarded.

12. Included in the RFP were bl ank cost proposal forms which the proposers
were to conplete. Those forms did not include any bl ank spaces to be filled in
referenci ng costs associated with any "renewal " periods or otherw se provide for
i ncludi ng i nformation about proposed costs for any renewal periods.

13. The Evaluation Committee nmenbers each independently reviewed the
techni cal proposals submitted in response to the RFP over a period of
approxi mately two weeks. Conmittee nenbers submitted the raw scores fromtheir
techni cal evaluations to Karin Mrris, the HRS System Program Adni ni strat or
The cost proposals were opened and scored on January 20, 1995 by Ms. Morris.

14. The RFP provided, in Section 6.0, that a conprehensive, fair, and
i mpartial evaluation would be conducted of all proposals received. The RFP also
provi ded for the grouping of evaluation criteria into six categories with points
assigned as foll ows:



1 - Mandatory Requirenents 0 points
2 - Managenent Summary 0 points
3 - Corporate Capabilities 200 points
4 - Project Staff 200 points
5 - Techni cal Approach 100 points
6 - Project Wrkplan 100 points
7 - Cost 400 points

15. Section 6.0 of the RFP al so contained the foll ow ng | anguage:

Sel ection of the successful proposer will be
based on the proposal that is determined to
be in the best interest of the departmnent,
taking i nto consideration cost and ot her
criteria set forth in the RFP

16. Further, the RFP provided, in Section 6.1, that:

An Evaluation Commttee will be established to
assi st the departnent in selection of the w nning
contractor(s). Al proposals not neeting the
mandatory requirements will be rejected. The
committee will evaluate the technical approach
corporate capabilities and project staff of al
responsi ve proposals. The committee will

rank proposers by the resulting scores and nake
a recommended award. The committee will sunmarize
their findings and prepare an eval uation report
to the Deputy Secretary for Administration. The
report will then be presented to the Secretary

of HRS.

The Secretary will review the final report,
pertinent supporting materials and make the
determ nation of the final award, taking into
consi deration cost and other evaluation criteria
set forth in the RFP. The Secretary reserves
the right to take any additional administrative
steps deened necessary in determning the fina
award. (Enphasis added).

17. Most inportantly, Section 6.3(D) of the RFP dealing with the
eval uation of the cost proposals stated:

The points awarded for the three cost eval uation
categories will be totaled and added to the

poi nts awarded for technical evaluation cate-
gories 3 through 6 to determ ne the w nning
proposer. (Enphasis added).

18. After review ng and conparing the weighted scores of both proposals,
the Eval uation Conmittee issued a "Final Report,"” with recommendati ons, on
January 30, 1995.

19. The weighted technical scores reflected in the Evaluation Conmttee's
Fi nal Report are as foll ows:



DELO TTE UNI SYS

Cor porate Capabilities 200 186. 36
Project Staff 200 159. 07
Techni cal Approach 100 76. 62
Proj ect Workpl an 100 76.73
TOTAL 600 499

20. The wei ghted cost scores were:

DELO TTE UNI SYS
Fi xed Price Tasks 10.0 2. 27
Monthly Price 357.90 380.0
Hourly Price 7.77 10.0
TOTAL 375. 67 392.2

21. Totaling all categories as required by paragraph 6.3(D) of the RFP
the Departnent's Evaluation Conmittee arrived at the follow ng final ranking:

DELO TTE UNI SYS
Techni cal Proposal 600 499
Busi ness Proposal 376 392
TOTAL 976 891

22. Based upon the Evaluation Conmittee's scores, Deloitte's denonstrated
techni cal capability is 20 percent higher than that of Unisys.

23. Under the terns of the RFP, there was no discretion involved in
scoring the cost portion of the proposals, including the weight to be accorded
costs in the final overall scoring to determ ne the wi nning bidder. Based upon
HRS' inclusion of the specific criteria in the RFP, the cost portion scoring was
nmerely a mechani cal cal cul ation

24. Both of the proposers' cost proposals fall within the agency's
budgetary limts for the current year for acconplishing the work requested by
t he RFP.

25. Four of the five nenbers of the HRS Eval uation Conmittee recomended
award of the contract to Deloitte, in the follow ng | anguage:

Deloitte & Touche scored higher in all areas

i ncl udi ng recommendations. Deloitte and Touche
is the incunbent contractor and therefore there
are no risks associated with the transition

Del oitte understood the requirenents of the

RFP and addressed them nore conpletely in their
proposal. Therefore, it is our reconmendation
that the contract should be awarded to Deloitte
& Touche. (Enphasis added).

One nenber of the Evaluation Committee reconmended the decision be left to the
Secretary of HRS. None of the menbers of the HRS Eval uati on Comittee
recommended award of the contract to Unisys.

HRS SECRETARY' S DECI SI ON TO AWARD TO UNI SYS

26. On January 27, 1995, prior to preparation of the recomendati ons
contained in, or the issuance of, the Evaluation Conmttee's Final Report, HRS



Secretary Janes Towey convened a neeting with Deputy Secretary Lowell dary,
John Holland, Bill Belleville and the departnent's | egal counsel to discuss the
contract award process, a draft of the Evaluation Committee's Final Report and
other matters the Secretary felt relevant to HRS wultimte decision on the RFP

27. At the neeting, Towey was informed by Bill Belleville that Deloitte's
proposal was the "best."” Towey was al so infornmed by John Holland and Bill
Belleville that both conpani es could performunder the contract. However,
neither Holland' s nor Belleville's assessnents were based on responses to the
RFP, but rather upon their own experience with the two vendors outside of this
RFP process. Belleville conceded that he believed that a proposer was qualified
to performthe contract by nerely neeting the "mandatory" requirenments of the
RFP, a category that was accorded zero points in the scoring criteria.

28. Informed that both compani es could performunder the contract, Towey
"zeroed in" on costs as the major consideration for the award of the contract.
At the neeting, he considered a present-value cal culation of the paynents that
the State woul d nmake over the course of a contract, if the contract had been for
a 48 month term The cal cul ati on had been prepared by Dean Mdling, an HRS
seni or managenent anal yst supervisor, although the RFP had been approved by the
Depart ment of Managenent Services w thout provision for such an anal ysis.

29. The RFP not inform proposers that a present-val ue anal ysis woul d be
performed and provision for the present-value of a contract was not included in
the scoring criteria for the proposals. Present value cal cul ati on becane an
i ssue when it was rai sed and di scussed at the January 27, 1995 neeting, and
subsequently used in the Secretary's decision to award the contract to Unisys.

30. Towey also considered, in deciding to award the contract to Unisys, a
calcul ation of "raw costs,” provided after the January 27, 1995 neeting. These
"raw costs" were presented on two charts. Both added up the anpbunts submtted
by each proposer for fixed price tasks and nmonthly costs, over 36 nonths.

Al t hough the RFP did not request, and neither proposer submtted costs for a 48
month contract, the two charts included a calculation for a hypothetical 48
nmont h contract using the sanme nonthly paynents submitted for the 36 nonth
contract. In addition, one of the two charts included a 5.8 percent factor for
overtime, which was al so not addressed by the RFP or by the proposals submtted
in response to the RFP. There was no evaluation criteria contained in the RFP
which dealt with the issue of "raw costs” over the termof the contract.

31. Prior to the decision to award to Unisys, HRS never perfornmed and
Towey never considered a present value analysis for the 36 nonth contract period
provided for in the RFP

32. Finally, as a result of concern expressed at the January 27, 1995
nmeeti ng regardi ng whet her Unisys could handl e the i medi ate tasks required by
the contract, including requirenments of the Child Support Enforcenent and
federal certification progranms, Towey consi dered whether there would be any risk
of transition if Unisys were unable to hire sone of Deloitte's enpl oyees and
subcontractors should he decide to award the contract to Unisys. Towey
specifically requested Deputy Secretary Clary to research this issue. In order
to obtain information, Cary had HRS personnel directly contact Deloitte's
subcontractors. Cary responded to Towey three days |ater on January 30, 1995,
the day before the decision by Towey to award the contract to Unisys, that
Deloitte's subcontractors woul d not be prohibited fromworking for Unisys.



33. Consideration of overtinme and risk of transition were not criteria
contained in the RFP, nor were these el enents eval uated and scored by the HRS
Eval uati on Committee.

34. By way of a January 31, 1995 nenorandumto C ary announcing the award
of the contract to Unisys, Towey stated:

| have now had an opportunity to reviewthe
report of the evaluators of this RFP, the
reconmendati ons contai ned therein, the raw
data submitted with the proposals, and the

RFP. | understand the nature of the project
and its inportance to the agency. Based upon
my review of the information presented to ne
and ny understanding of simlar projects in

the past, ny decision is to award the contract
to Unisys as the proposal nost advantageous to
the state of Florida, taking into consideration
the price and other criteria set forth in the RFP

Al t hough | have considered the risk of transition
to a new contractor, | find that I amunable to

i gnore the dollar savings which will result in
awardi ng the contract to Unisys. Since you and
your staff have assured ne that both conpanies
are technically conmpetent to performthe work,

| believe the nmonetary savings outwei gh any risk
that mght exist in the transition of contractors.

Therefore, | have determined that it is in the
state's best interest to award the contract to
Uni sys.

Pl ease take whatever steps are necessary to
i npl enent this decision. (Enphasis added).

35. By his actions, Towey exercised nore than the prerogative conferred by
the RFP to "take any additional admnistrative steps deened necessary in
determining the final award" and actually evaluated criteria other than that
contained in the RFP in reaching his decision to award the contract to Unisys.
Further, in awarding the contract to Unisys, Towey effectively altered the
relative weight of the criteria as specified in the RFP

36. Towey relied upon the advice of ary. |Illustrative of dary's
perspective is his testinmony at the final hearing that he believed the 60/40
wei ghting contained in the RFP to be inapplicable to decision making by the
Secretary of HRS

37. Neither Bill Belleville nor John Holland reviewed, in detail, the
proposal s subnmitted in response to the RFP. Neither performed their own
i ndependent anal ysis of the responses. Further, dary never reviewed the RFP
nor the proposals submtted in response to the RFP

38. In the course of his decision naking process with regard to award of
the contract to Unisys, Towey relied on the advice of Cary, Belleville and
Hol I and, referred to by Towey as his "top managers", despite their undisputed
lack of familiarity with the Deloitte and Uni sys proposals.



39. Wiile his nmenorandum dated January 31, 1995, states he reviewed the
RFP, Towey adnmitted in his testinmony at the final hearing that he had not
personal ly reviewed the docunent. Further, he never reviewed or performed his
own analysis of the two proposals submitted in response to the RFP

40. The nenbers of the Evaluation Conmittee nenbers were the only persons
to fully and carefully evaluate the two proposals and score them under the
criteria contained in the RFP. Since that tinme, no one else fromHRS has
attenpted to reevaluate or re-score the proposals. Neither Towey nor anyone
el se involved in the January 27, 1995 neeting di sagrees with the analysis and
scoring of the proposals by the Evaluation Conmttee.

PRESENT- VALUE ANALYSI S
41. Section 1.2 of the RFP, states, in part:

This RFP will result in a thirty-six nonth
contract.

42. Further, Section 4.12(C) of the RFP states, in part:

Upon sel ection of the w nning proposal, the
departnment shall enter into a contract for
thirty-six (36) nonths.

43. Although the possibility of renewal of the contract for a maxi mum of a
single, one year termis contained in the RFP, there is no provision in the RFP
whi ch requires that HRS renew the contract after 36 nonths or that the
contractor accept a renewal after 36 nonths for any specific term

44. By the ternms of the RFP, any renewal of the contract for a period
beyond the 36 nonth termis subject to negotiation between the contractor and
the departnment. WWile proposals submtted by Unisys and Deloitte comit to
mai nt ai ni ng the sane costs in the event of renewal, negotiation as to the
length, price and staffing for any renewal period | ess than a year, is not
excluded by the ternms of the RFP. Neither HRS nor the contractor is bound,
under the terns of the RFP, to any extension of the contract.

45. HRS own nmanual, HRSP 75-3, entitled "Devel opi ng a Request for
Proposal ," states, in the section on contract renewals:

If Contract Renewal s have been provided for

in this RFP, include the follow ng recomended
| anguage in the Special Provisions subsection
of the RFP

This contract may be renewed on a yearly basis
not to exceed two (2) years beyond the initial
contract or for a period no |onger than the term
of the original contract whichever period is

| onger. Such renewal s shall be contingent upon
sati sfactory perfornmance eval uati ons as determ ned
by the departnent and shall be subject to the
availability of funds. As specified in the
provider's response to the RFP/I1TB, the tota
cost for the contract under the' first year
renewal will not exceed $ and the second



year renewal will not exceed $ . Each
renewal shall be confirned in witing and shal

be subject to the sane terns and conditions set
forth in the initial contract. (Enphasis added).

46. Anot her in-house docunment at HRS is HRS nmanual, HRSM 75-2 (May 1, 1994
update), entitled "Contract Managenment System for Contractual Services".
Chapter 5 of that docunent, entitled "Contractual Procurenment Requirenents,"
states, in pertinent part:

The dol |l ar amount and the manner in which the
costs for the . . . renewals will be cal cul ated
nmust be specified in the response to the RFP and
in the resulting contract docunent.

47. By contrast, the RFP contains none of the |anguage specified in either
HRS manual regarding renewal. Section 4.12(c) of the RFP nerely states:

This contract termshall be renewable for a max-

i mum of a one year termupon the mutual agreenent
inwiting of the contractor and the departnent.

(Enphasi s added) .

48. Ternms of the RFP did not invite proposers to submt a specific cost or
any other information for a renewal period or explain how costs for a renewal
peri od woul d be calculated. Neither did the RFP contain any |anguage that
renewal s woul d be conditioned on satisfactory performance by the contractor

49. Proposers, on blank cost forms, were requested in the RFP to provide
HRS with their proposed prices for fixed price itenms, nonthly costs and hourly
costs. The forms, contrary to the requirenents of HRS manual s applicable in
situations where information for a renewal termis requested, did not provide a
pl ace for proposers to indicate costs for any renewal termor to denonstrate how
t hose costs were cal cul ated

50. Both contractors understood that any renewal would be subject to
negotiation. The "Standard Contract" contained in the RFP provides only for a
termof 36 nonths and a cost for that specific contract term

51. Consistent with the terns of the RFP that the contract was for a 36
month term HRS submitted, on nore than one occasion, materials to | TRPAC. In
those nmaterials, HRS represented that the proposed budget ampunts of $25 million
and $28 mllion for the project were for a three year termcontract.

52. The Notice of Award which HRS i ssued stated that a three year contract
was to be awarded.

53. Although the RFP addressed staffing at a maxi mum of 107 persons, HRS
was aware that 100 percent staffing m ght not always occur. Section 2.1(B)(5)
of the RFP permits 90 percent of the maxinumstaffing |evel at a given tine
wi t hout the vendor incurring a penalty.

54. At one point in the RFP preparation, a draft of the RFP required 95
percent staffing. Even that |evel was considered by HRS to be too restrictive
and anti-conpetitive and was anended to 90 percent out of fear that a 95 percent
staffing | evel would di scourage submi ssion of conpetitive proposals.



55. The 90 percent figure was also used in the RFP to account, in part,
for projected attrition of contractor enployees that HRS had historically
experienced on this project. Fromthe standpoint of budgetary all owances by HRS
for the project, it is realistic to believe that the job will be staffed at
somewher e between 90 percent and 95 percent rather than at the maxi mum staffing
| evel of 107 enpl oyees.

56. Although Section 4.15(D)(5) of the RFP states that the State is not
responsi bl e for paying contractor's enployees for |eave or vacation tine, the
testinmony of Petitioner's financial expert, Dr. Elton Scott, establishes that a
reasonabl e assunption is to assune that each enployee is entitled to, and would
take, at | east two weeks vacation. Such an assunption should al so be included
when perform ng a present value analysis, particularly when assum ng 100 percent
staf fing.

57. Dependi ng on budget allocations for this project, it is possible that
HRS woul d only require that the contractor provide as few as 46 enpl oyees.

58. The present val ue cal cul ation perforned by HRS indicated that, over 48
nmont hs, at 100 percent staffing (107 enpl oyees), the nonetary cost of awardi ng
the contract to Unisys would be approxi mately $500,000 | ess than the cost of
awardi ng the contract to Deloitte, a savings of approximately 1.5 percent over
the termof the contract.

59. As denpnstrated by HRS subsequent present val ue cal cul ati on perforned
at final hearing in this cause, for the 36 nonth actual contract period, at
maxi nrum staf fing, HRS woul d realize a savings of no nore than $39, 802 by
awardi ng the contract to Unisys, a savings of less than 2/10ths of 1 percent.

60. None of HRS present val ue cal cul ati ons accounted for |eave/vacation
time or for any staffing | evels under 100 percent for any other reasons.

61. Based upon the terns of the RFP, the |anguage of HRS procurenent
manual s, and the expert testinmony of Dr. Scott, any valid present-val ue anal ysis
shoul d have included a 36 nonth termcontract. Any such analysis should al so
have taken into account varying |levels of staffing, |eave/vacation tinme, and
overtime if staffed at the m ni mum required.

62. A properly perforned present-val ue analysis indicates that Deloitte's
proposal is |ess expensive than the Uni sys proposal in the follow ng anounts
over a 36 nmonth contract term at the staffing |evels indicated:

Enpl oyees Leave/ Vacation Tinme Overtinme Deloitte Savings

107 2 weeks none $12, 791
96 none none $109, 062
96 none 5.8 percent $ 18, 327
46 none none $844, 473

(Pet. Exh. 15)

63. The only scenario in which the Unisys proposal is |less costly than the
Del oitte proposal, using the proper present value analysis, wuld be at 107
enpl oyees, with no accounting for leave tinme. This unlikely future scenario
would result in a savings of no nore than $47,378, or less than 2/10ths of
percent of the contract anount over 36 nonths.



64. Because it requires an up-front paynment of nore than $1, 600, 000 (as
conpared to $78,000 for Deloitte), the Unisys proposal places the State of
Florida at substantially nore financial risk than the Deloitte proposal in the
event of nonperformance by Unisys.

65. On February 1, 1995, HRS posted its notice of intent to award the
Contract to Unisys. Deloitte filed its tinmely notice of intent to protest on
February 3, 1995, and filed its tinmely formal protest and request for hearing on
February 13, 1995.

CONCLUSI ONS OF LAW

66. The Division of Adm nistrative Proceedings has jurisdiction over the
parties and the subject matter of this proceeding. Sections 120.53(5) and
120.57(1), Florida Statutes.

67. Deloitte has standing to challenge the actions of HRS in this
proceedi ng and to seek award of the contract at issue.

68. Unisys has standing to intervene in this proceedi ng.

69. In Wester v. Belote, 138 So. 721, 724 (Fla. 1931), the Court held that
conpetitive bidding requirenments:

serve the object of protecting the public
agai nst col l usive contracts and prevent favoritism
toward contractors by public officials and tend
to secure fair conpetition upon equal terms to
all bidders, they renove tenptation on the part
of public officers to seek private gain at the
t axpayer's expense, are of highly renedial
character, and should receive a construction
al ways which will fully effectuate and advance
their true intent and purpose and which wll
avoid the likelihood of same being circunvented,
evaded, or defeated. Enphasis added).

70. Petitioner's burden in this proceeding is to prove that the actions of
the agency were either illegal, dishonest, fraudulent, arbitrary and/or
capricious. Departnment of Transportation v. G oves-Watkins Constructors, 530
So. 2d 912 (Fla. 1988). "[I]ntervention to prevent the rejection of a bid
shoul d occur only when the purpose or effect of the rejection is to defeat the
object and integrity of competitive bidding." 1d. at 913.

71. The discretion afforded state agencies in soliciting and accepting
bids is not unbridled and can be overturned when the purpose of conpetitive
bi ddi ng has been subverted. Wod Hopki ns Contracting Co. v. Roger Au and Son
Inc., 354 So. 2d 446 (Fla. 1st DCA 1978); Caber Systens v. Departnment of Cenera
Services, 530 So. 2d 325 (Fla. 1st DCA 1988).

72. An agency's actions are considered to be arbitrary and caprici ous when
they are not supported by facts or logic, or are despotic. Aqgrico Chemnica
Conmpany v. Departnent of Environnmental Regul ation, 365 So. 2d 759 (Fla. 1st DCA
1979).



73. An arbitrary agency action includes "one which is decisive but not
governed by fixed rule or standard.” Youth Crinme Watch of America v. Depart nent
of Health and Rehabilitative Services, 619 So. 2d 405 (Fla. 3rd DCA 1993).

74. As found by the Hearing Oficer in Courtney v. Departnment of Health
and Rehabilitative Services, 12 F.A L.R 2226 (Final Oder - 1990), in
determ ning that HRS had subverted the conpetitive procurenent process and
i nproperly awarded a contract:

Part of the reciprocity achi eved under the
conpetitive bidding process is achieved in

the bid specifications and wei ghted bid
evaluation criteria. Potential bidders are

advi sed in advance of the requirenents to be

met in order to receive the contract award,

as well as the standards by which each bid

wi |l be evaluated by the agency and each
standard's rel ative inportance to the agency.

In essence, this advance notice enables a
potential bidder to gauge the agency's notions
of the type of bid best suited to its purpose
for the noney involved. A potential bidder can
t hen determ ne whether he can neet the bid
specifications and criteria and thereby determ ne
whet her he wi shes to go to the tinme, expense

and trouble of preparing and submitting a fairly
| engt hy and detailed bid proposal. Therefore,
central to the integrity and reciprocity of the
conpetitive bidding process is the requirenent
that an agency's action on a bid can be expressed
within the bid specifications and eval uation
criteria which it created. |In other words,
shoul d an agency reject a bid for reasons not
given weight in the bid evaluation criteria,

that action would go to the integrity of the
conpetitive bidding process and would be
arbitrary and capricious. (Enphasis added).

[ See al so: Adlee Developers v. HRS, 14 F.A L.R 4938 (Final Oder - July 28
1992), citing Aurora Punp v. Gould Punps, 424 So. 2d 70 (Fla. 1st DCA 1982)

("An agency issuing an | TB nust eval uate the bids received thereunder solely on
the criteria stated in the ITB."); and Bay Plaza | v. HRS, 11 F.A L. R 2854
(Final Order - April 13, 1989) ("However, the agency issuing the invitation mnust
eval uate bids received solely on the criteria stated in the invitation to bid
and prospective bidders are entitled to rely upon the conpl eteness of the terns
stated therein.") (also citing Aurora Punp)].

EVALUATI ON OF PROPGCSALS

75. Section 287.057(2), Florida Statutes, states, in part, that if an
agency chooses to procure contractual services through an RFP, it nust include:

. a statenent of the . . . contractua

servi ces sought and all contractual terns

and conditions applicable to the procurenent

of contractual services, including the criteria,
whi ch shall include, but need not be l[imted to,



price, to be used in determ ning acceptability
of the proposal . . . (Enphasis added).

76. Section 287.057(2), Florida Statutes, al so provides:

The award shall be nade to the responsible

of feror whose proposal is determined in witing
to be the nost advantageous to the state, taking
into consideration the price and the ot her
evaluation criteria set forth in the request

for proposals. . . (Enphasis added).

77. Further, Section 287.012(16), Florida Statutes, states, in part:

Requests for proposals shall state the relative
i nportance of price and any ot her eval uation
criteria. (Enphasis added).

78. As noted in System Devel opment Corporation v. HRS, 423 So. 2d 433
(Fla. 1st DCA 1982), an Invitation To Bid (I1TB) nust be considered on the basis
of cost, i.e. the | owest and best bid, whereas a response to an RFP shoul d be
consi dered on the basis of technical excellence as well as cost.

79. In this case, HRS deternmned that it was advisable to use the request
for proposal process to select the appropriate contractor for the services
sought in the RFP. The RFP provided that the w nning proposer woul d be chosen
based on the evaluation criteria contained in the RFP, assigning 60 percent of
possi bl e points to technical excellence and 40 percent to cost.

80. Inthe initial stages of the process of evaluating the responses, HRS
adhered to correct procedures in selecting a qualified evaluation commttee,
training its menbers and having the nenbers independently score each proposer's
techni cal capability. Subsequently, in accordance with the RFP, the cost
proposal s were opened and nechani cal |y assi gned the wei ghted cost scores across
the three subcategories described in the RFP. Finally, the weighted technica
scores and wei ghted cost scores were conbined to reveal that Deloitte was the
"W nning proposer.” The evaluation conmttee thus recommended award to
Deloitte.

81. HRS departed, however, fromthe eval uati on and scoring met hodol ogy set
forth in the RFP conmencing with the neeting of January 27, 1995. It is clear
that HRS, prior to Secretary Towey's announced deci sion, considered factors
outside the evaluation criteria contained in the RFP, and nore inportantly,
rewei ghted the relative inportance of those criteria so that cost becane the
maj or consi deration, contrary to the ternms of the RFP

82. Aternatively stated, the scoring process was ignored contrary to
dictates of the RFP that the scoring process would determ ne the w nning
proposal and that Towey would only utilize "adm nistrative steps” to perfect an
award. In actuality, the HRS Secretary went far beyond nere adm nistrative,
clerical steps in his discard of the scoring process. On the advice of nanagers
operating wthout benefit of personal review of the substantive data, he
consi dered both proposers as equals and determned the award totally by a cost
estimate resulting froma flawed anal ysis.

83. Inreality, had the requirenments of the RFP governed the sel ection
process, cost considerations woul d have been consi dered secondary to technica



superiority. |If the HRS Secretary had determned the results of the initial
scoring process with regard to technical ability (weighted at 60 percent) to be
flawed, it is conceivable that justification would have existed sufficient for
himto have ordered that the proposals be rescored. But such was not the case
in the instant matter. Notably, the correctness of the original evaluators or
scoring was not questioned or chall enged by managenent.

84. Bidders justifiably rely on the criteria set forth in an RFP. To
allow HRS to alter the evaluation criteria set forth in the RFP, and/or the
rel ati ve wei ght placed on those criteria, contrary to the ternms contained in the
RFP, serves to conpletely conprom se the purpose of the conpetitive bidding
process. |If such a procedure were perm ssible, an agency could set forth
seemngly fair evaluation criteria in an RFP, inducing the subm ssion of
proposal s, and then alter the inportance of the announced criteria to inproperly
sel ect a favored contractor

85. It is not only the actual presence of favoritismor inpropriety, but
t he appearance of favoritismor other inpropriety which the | aw seeks to
elimnate. In the present case, because HRS clearly considered factors in a

manner contrary to that announced in the RFP and required under applicable |aw,
i.e. overtime, risk of transition, and a reweighting of the relative inportance
of cost, the acts of HRS were illegal, arbitrary and capricious and therefore

i mper m ssi bl e.

86. As noted in Courtney, supra, it is arbitrary and capricious for HRS to
propose award in the instant case to Unisys based upon what nust be | abel ed
"improper award factors" and "incorrect weighting of the criteria."

87. Although this procurenment was an RFP, the matter has essentially been
treated by HRS as an Invitation To Bid (1 TB) by the determnation to make the
proposed award to Unisys. HRS chose to issue an RFP in which price accounted
for only 40 percent of the scoring. Subsequently, Secretary Towey ultinmately
decided that if the proposers each net the m ni mum nandatory technica
requi renents of the RFP (which was accorded zero points in category 1 of the
scoring criteria), price would be the determ ning factor. An agency cannot
invite a proposal on an RFP to be eval uated as was proposed here, and ultimtely
award the contract as if it were an | TB.

88. The facts in Latecoere International, Inc. v. Departnment of Navy, 19
F.3rd 1342 (11th G r. 1994), are also simlar to the present case. There,
al t hough the solicitation docunents indicated that cost was not the nost
i nportant factor and the chall enger was determ ned to have submtted the
technical ly superior proposal, the Navy inproperly applied the solicitation
criteria to award the contract to another conmpany whose cost was 7.8 percent
| ower than that of the challenger. The Court noted:

it is inproper to induce an offer repre-
senting the highest quality and then reject it
in favor of a materially inferior offer on the
basis of a relatively insignificant price
difference. [citation omtted] In awarding a
contract, a selection authority is required to
"use the factors established in the solicitation

consi der any rankings and ratings, and if
requested, any recomendati ons prepared by



eval uati on and advi sory groups” and to provide
supporting docunmentation . . . show ng the
relative differences.

VWere cost is secondary to technical consider-
ations under [a solicitation] evaluation schene
sel ection of a | ower priced proposal over
a proposal with higher technical [ratings]
requi res adequate justification, i.e., sone
showi ng the [selection authority] reasonably
concl uded that, notwi thstandi ng the point
differential between the two proposals, they
were essentially equal. [citation omtted]
VWhen a source selection authority's docunentation
contai ns an inadequate rationale to support "a
decision to nake an award to a | ower priced
offeror with a | ower technical ranking,"” the
sel ection authority's decision can be said to
have no rational basis. 19 F.3rd at 1360, 1361
(Enphasi s added) .

89. In this case, the only technical evaluation performed denonstrated
that Deloitte's proposal scored 20 percent higher than that of Unisys. Although
Secretary Towey was told informally by HRS personnel, who had neither eval uated
nor scored the proposals, that both proposers could performthe work, there was
no factual basis fromwhich HRS could have determined that the two proposals
were technically equal. |In fact, the only credible evidence in the record
denonstrated that Deloitte's technical proposal was significantly superior to
t hat of Unisys.

90. The Court in Latecoere perhaps best sunmarized the general standards
that rmust apply to conpetitive solicitations:

An executive agency shall evaluate seal ed bids
and conpetitive proposals based solely on the
factors specified in the solicitation. [citation
omtted] Agencies do not have the discretion to
announce in the solicitation that they will use
one eval uation plan, and then follow anot her

once offerors are informed of the criteria

agai nst which their proposals will be eval uated,

t he agency nust adhere to those criteria

19 F. 3rd at 1359.

91. In this case, HRS exercised its discretion when selecting the
evaluation criteria to be included in the RFP. In determ ning that 60 percent
of the overall scores would be assigned for technical capabilities and 40
percent for costs, HRS recogni zed the inportance of technical qualifications
over cost savings. HRS cannot again exercise its discretion, after the fact, to
change those criteria.

92. In light of Deloitte's score with regard to technical superiority and
t he absence of any discretion to change the scoring criteria for the cost
proposals, Deloitte's total score entitled it to award of the contract under the
terms of the RFP



93. In reaching his decision to award the contract to Unisys, Secretary
Towey specifically stated that he was doing so because the Unisys proposal was
t he "nost advantageous to the State of Florida." Based on scoring criteria
contained in the RFP, the only way he could reach that determ nation was if the
cost savings of the Unisys proposal were so great as to overcone the technica
superiority of Deloitte's proposal as set forth in the Evaluation Committee's
Final Report. The record clearly reflects, however, that selection of the
Uni sys' proposal results in either an insignificant cost savings to the State or
no savings at all.

94. In this case, HRS acted in an illegal, arbitrary and caprici ous nmanner
in proposing to award the contract for the RFP to Unisys. The evaluation and
scoring criteria of the RFP were clear, the Evaluation Commttee perforned the
only fair and adequate analysis of the proposals, and the Secretary of HRS was
not free to alter the relative weight of the scoring criteria in naking his
final decision to award the contract.

95. As established by the proof presented in this proceedi ng, Respondent's
determ nati on of an intended award to Unisys is legally flawed and clearly
arbitrary.

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is
RECOWMENDED t hat a final order be entered which declines the award to
Uni sys and takes into account the foregoing findings of fact and concl usi ons of
| aw when deciding the future course of contracting for the services sought by
t he RFP.

DONE and ENTERED this 12th day of My, 1995.

DON W DAVI S, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 12th day of My, 1995.

APPENDI X

In accordance with provisions of Section 120.59, Florida Statutes, the
following rulings are nmade with regard to purposed findings of fact submtted by
the parties.



I ntervenor's Proposed Findings:

1. Adopt ed.

2. Adopted as to 1st sentence. Renainder not rel evant
wi th exception of |ast sentence which is adopted.

3 Rej ect ed, subordinate to HO fi ndi ngs.

4. Accept ed.

5. Rej ect ed, subordinate to HO fi ndi ngs.

6.-7. Rej ected, cunul ati ve.

8. Accept ed.

9.-10. Rej ect ed, subordinate to HO fi ndi ngs.

11. Accept ed.

12. Rej ect ed, subordinate to HO fi ndi ngs.

13. Accept ed.

14. Rej ect ed, cunul ati ve.

15.-17. Rej ect ed, subordi nate.

18. - 20. Rej ect ed, rel evance.

21.-22. Accept ed.

23. Rej ect ed, subordinate to HO fi ndi ngs.

24. - 25. Accept ed.

26. - 29. Rej ect ed, subordinate to HO fi ndi ngs.

30. Accept ed.

31. - 36. Rej ect ed, subordi nate.

37. Rej ect ed, wei ght of the evidence.

38. Rej ect ed, opinion, weight of the evidence.

39. -41. Rej ect ed, subordi nate.

Respondent' s Proposed Fi ndi ngs:

1.-3. Adopt ed, not verbatim

1.-6. Adopt ed by reference.

7. Rej ect ed, rel evance.

8.-9. Rej ected, cunul ative, unnecessary.

10.-12. Accept ed.

13. Rej ect ed, cunul ati ve.

14. - 16. Accept ed.

17. Rej ect ed, wei ght of the evidence.

18. Rej ect ed, rel evance.

19. Rej ect ed, wei ght of the evidence.

20. - 21. Rej ect ed, argunent.

22.-23. Rej ect ed, subordinate to HO fi ndi ngs.

24. Rej ect ed, argunent.

25.-27. Rej ect ed, subordi nate, weight of the evidence.
28. - 29. Rej ect ed, rel evance.

30. - 31. Rej ect ed, subordi nate.

32. Rej ect ed, wei ght of the evidence.

33. Rej ect ed, subordi nate, weight of the evidence.
34. Rej ect ed, rel evance.

35. - 36. Rej ect ed, cunul ati ve.

37. Rej ect ed, wei ght of the evidence.

38. Accept ed.

39. Rej ected, argunent, weight of the evidence.
40. Rej ect ed, rel evance, argunent.

41. -42. Rej ect ed, argunent.

43. Rej ect ed, subordi nate.

44. Rej ected, 20 percent difference, inproper

characteri zation.



45. Rej ect ed, rel evance, argunent.

46. Rej ect ed, argunent, subordinate.

47. Rej ect ed, redundant, subordi nate.

48. Rej ected, |egal concl usion

49. Rej ected, rel evance, argunent, lack of credible
evi dence.

50. Rej ect ed, wei ght of the evidence.

51. Rej ect ed, subordi nate.

52. Rej ect ed, wei ght of the evidence.

53. Rej ect ed, rel evance.

54. Rej ected, argunentative, |egal conclusion

55. Rej ected, |egal concl usion, argument.

56. Rej ected, |egal concl usion

Petitioner's Proposed Findings O Fact:

1.-43. Accepted, though not verbatimin some instances.
44. Subordi nate to HO fi ndi ngs.

45. - 48. Accept ed

49, Subor di nat e

50. Accept ed.

51. Subor di nat e

52.-70. Accept ed

COPI ES FURNI SHED:

WlliamE WIIlianms, Esq.

Red D. Wware, Esq.

Huey, uilday & Tucker, P.A
106 E. Coll ege Ave., Ste. 900
Tal | ahassee, FL 32301

WIlliamA. Frieder, Esq.
Department of Health and
Rehabilitative Services
1323 W newood Bl vd.

Tal | ahassee, FL 32399-0700

W Robert Vezina, |11

Cunmi ngs, Law ence & Vezina, P.A
1004 DeSoto Park Dr.

Tal | ahassee, FL 32302

Steven A. Bl aske

Uni sys Cor porati on

4151 Ashford Dunwoody Rd.
Atlanta, GA 30319

Robert L. Powell, Agency derk

Department of Health and
Rehabilitative Services

1323 W newood Bl vd.

Tal | ahassee, FL 32399-0700



Ki m Tucker, Esg.

Department of Health and
Rehabilitative Services

1323 W newood Bl vd.

Tal | ahassee, FL 32399-0700

NOTI CE OF RI GHT TO SUBM T EXCEPTI ON

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
DEPARTMENT OF HEALTH AND REHABI LI TATI VE SERVI CES

DELAO TTE & TOUCHE LLP,

Petitioner,

HRS Case No.

V. DOAH Case No. 95-727-BID
STATE OF FLORI DA, DEPARTMENT
OF HEALTH AND REHABI LI TATI VE
SERVI CES,

Respondent ,
V.

UNI SYS CORPCRATI ON,

I nt ervenor.

FI NAL CRDER

Thi s cause canme on before me for the purpose of determ ning final agency
action in the above styled cause. After referral to the D vision of
Admi ni strative Hearings, a Reconmmended Order was issued by the Honorabl e Don
Davis on May 12, 1995.



The undersi gned was appoi nted by Governor Lawton Chiles on May 24, 1995, as
substitute Secretary of the Departnment of Health and Rehabilitative Services
pursuant to Section 120.71, Florida Statutes. That appointnent is evidenced by
a certification by Secretary of State Sandra Mrtham attached as Appendi x "A"

A copy of the Hearing Oficer's Recommended Order is also attached hereto
as Appendi x "B". The Hearing O ficer nade extensive Findings of Fact, which are
accepted and nmade a part of this Final Oder as if specifically stated herein.
Addi tionally, the Recormended Order contains several conclusions of |aw which
according to the Hearing Oficer, result in a finding that Secretary Towey acted
in an illegal, dishonest, fraudulent, arbitrary and/or capricious manner by
awardi ng the contract at issue here to Unisys. The conclusions of law relied on
by the hearing officer to reach that result are specifically rejected, and this
order is entered determning that the award to Unisys is within that neasure of
di scretion allowed to the Agency Secretary.

FACTUAL SETTI NG

In Novenber of 1994, the Departnent of Health and Rehabilitative Services,
("HRS"), distributed an RFP entitled "FLORI DA System - Applications Programi ng
Services." On Decenber 12, 1994, HRS conducted a bidders conference at which
representatives of Deloitte & Touche and Uni sys were present. |In early January
of 1995, Deloitte & Touche and Unisys subnmitted the only two proposals in
response to the RFP. HRS considered both to be responsive to the RFP. An
eval uation Commttee was selected and trained to anal yze the proposals. The
menbers of that teamindividually evaluated the proposals and scored Deloitte &
Touche hi gher than Unisys. The weighted technical scores subnmitted by the
eval uation teamwere: Deloitte & Touche- 600; Unisys- 499. Cost scores were
eval uated separately and resulted in the following scores: Deloitte & Touche-
375.67; Unisys-392.2. The conbined, (technical and cost) scores: Deloitte &
Touche- 976; Unisys- 891. O the five nenbers of the evaluation team four
reconmended award to Deloitte & Touche and one reconmended that the decision be
left to Secretary Towey.

Assessnent of Vendors

Secretary Towey called a neeting of his top managers to discuss the
recommendati ons fromthe evaluation team That neeting was recorded and a
transcript was avail able at the hearing held before DOAH. The di scussion of the
relative merits of the two proposals first involved questions regarding the
capability of each vendor to performthe contract. The Secretary asked
guestions of his nanagers respecting the point difference between the two
vendors. At one point he specifically asked if the differential was simlar to
the distinction between a Cadillac and a Corolla, "both can get you from point A
to point B, so the issue is the technical conpetence and mneritoriousness."”

(See: Exhibit 19, page 10). After nuch discussion, the nanagers at HRS
responded that both vendors could do the job.

Present Val ue Assessnent

The di scussion then turned to other factors including the transition that
woul d be required if a contractor other than the incunbent was picked, the
start-up costs associated with the proposals, and finally, the present val ue of
bot h proposals over the three year contract and the expected renewal of one
year. Such a present value analysis was provided and it showed that the State
woul d save approxi mately $500,000 if Uni sys was sel ect ed.



The Hearing Oficer considered testinony at the hearing froman expert in
present val ue analysis who drew di fferent conclusions, primarily because he drew
di fferent assunptions fromwhich his present value analysis was provided. 1/
The expert admitted that the HRS present val ue analysis, drawn fromthe
assunptions nade by HRS, showed a substantial savings to the state if Unisys was
awarded the contract. 2/ Secretary Towey decided to award the contract to
Unisys. A tinely protest was filed by Deloitte & Touche, and Uni sys was al | owed
i nt ervenor status.

LEGAL DETERM NATI ONS

Florida Statutes provide gui dance respecting the eval uati on and award of
contractual proposals through the RFP process. Section 287.057(2), Florida
Statutes, states:

(2) When an agency determines in witing that the use
of competitive sealed bidding is not practicable,
commodi ti es or contractual services shall be procured
by conpetitive seal ed proposals.

If the agency contenpl ates renewal of the comuodities
or contractual services contract, it shall be so stated
in the request for proposals. The proposal shal

i nclude the price for each year for which the contract
may be renewed. Evaluation of proposals shall include
consi deration of the total cost for each year as quoted
by the offeror.

The award shall be nade to the responsible offeror
whose proposal is determined in witing to be the nost
advant ageous to the state, taking into consideration
the price and the other criteria set forth in the
reguest for proposals.

Additionally, the Secretary's determ nation of cost had to be based on a present
val ue analysis. Section 287.0572, Florida Statutes, provides:

(1) The cost of bids or proposals for state contracts
whi ch require the paynent of noney for nore than 1 year
and whi ch include provisions for unequal paynent
streans or unequal time paynent periods shall be

eval uat ed usi ng present-val ue net hodol ogy.

Thus, the Secretary was conpelled to | ook at cost for the three year contract

i ncluding the cost provisions for the one year extension and was al so conpelled
to anal yze those costs using a present val ue nethodol ogy. Both parties were
required by law and by the RFP to provide cost information for the three year
contract and the one year renewal. (See: Finding of Fact #44 in the Recomended
Order.) Both proposals were found to be responsive to the RFP

The Nature of the RFP Process

Aside fromthe statutory list of requirements that the agency head nust
consi der, are those considerations which the RFP process all ows the agency head
to consider within the discretion allowed a public officer. The RFP process is
different fromthe Invitation to Bid process because it allows the agency head
to use his or her common sense to determ ne which proposal is nost advantageous



to the state. The Invitation for Bid process, on the other hand, is limted to
an analysis of price. (See generally: System Developnent Corp. v. HRS, 423
So.2d 433 (Fla. 1st DCA 1982). The RFP process seeks information respecting the
of feror's enpl oyees, technical skill, reliability and cost. Those factors are
then eval uated by a team consisting of enpl oyees who have the skill to analyze
the technical criteria. The teamsubmts a reconmendation to the agency head.
Thi s met hod of procurenent does not require the agency head to deci de the best
interest of the state in a vacuum The Hearing O ficer found that the agency
head is Iimted to factors stated in the RFP and woul d therefore be bound to
accept the proposal which scored the highest. That conclusion of lawis in
error.

Secretary Towey received an accounting degree wi th high honors. The RFP
process does not require that he ignore his training and experience. Wth
respect to the scoring process, it is axiomatic to statistical analysis that a
proposal with a score 20 percent higher than another, may not be 20 percent
better than the other.

Agency secretaries are public officers, conm ssioned by the Governor and
subject to Senate confirmation. A public officer, by definition, is one who has
the authority to exercise a portion of the sovereign power of the state. State
ex rel. Holloway v. Sheats, 83 So. 508, 509 (Fla. 1919). That enpowernent to
decide what is in the best interest of the agency, or as here, nost advantageous
to the state, is at the heart of this case.

Petitioner's Burden of Proof

Petitioner was required to denonstrate that the Secretary, by awarding the
contract to Unisys, participated in a process that was illegal, dishonest,
fraudul ent, arbitrary and/or capricious. Departnent of Transportation v.

G oves- Wt ki ns Constructors, 530 So.2d 912 (Fla. 1988). The conclusion of |aw
found in the recommended order that the evidence denonstrated illegality,

di shonesty, fraud, and arbitrary and/or capricious conduct, is in error. Wde
discretion is allowed to the agency in the selection of proposals, and the
exerci se of discretion will be upheld even if it may appear erroneous or if
reasonabl e persons may di sagree. Liberty County v. Baxter's Asphalt & Concrete,
Inc., 421 So.2d 505 (Fla. 1982). No dishonesty was found; no illegality or
fraud was denmonstrated. The evidence instead indicates a process where every
factor was carefully considered and where the Secretary used his best judgnent
to find the proposal which was nost advantageous to the state. No factua
finding by the Hearing Oficer indicates that the petitioner net the standard
est abl i shed by Groves-Watkins, sura

Interpreting the Secretary's Duty to Assess the Proposa
"Mbst Advant ageous to the State"

There are no Florida cases which directly address the issue presented here.
A case decided by the Conptroller General in In re Gey Advertising, Inc., 55
Conp. Gen. 1111 (1976) (1976 W. 13172), however, provides guidance in a very
simlar situation. (The case has been attached as Appendix "C') Gey has been
recogni zed as authoritative in several other decisions such as Delta Data
Systenms Corp v. Webster, 744 F.2d 197 (D.C. Cir. 1984), decided by then Judge

Scalia. In Gey, the RFP in question established a 1000 poi nt eval uation
process, listing seven technical criteria and one criterion based on cost. The
cost factor accounted for only five points of the 1000 total. After an

eval uati on panel considered the technical factors, the i ncunbent contractor Gey
was the high scorer with 924.99 points. A second proposer, Bates, received



872.63 points. The panel reconmended that the award go to Gey. The Navy

Mat erial Command, ("NAVMAT"), reviewed the recommendation and rejected it,
determining that the two proposals were relatively equal technically and cost
shoul d be the determ ning factor. The Bates proposal offered substanti al
savings to the governnent. The Conptroller CGeneral upheld the award findi ng

t hat NAVMAT may use its judgment and discretion to determ ne the significance of
the difference in scores. There as here, cost becane the deciding factor
Further, Grey stands for the principle that great deference is to be allowed to
t he agency when deciding which is the nbst advantageous proposal. The
Comptroller General's reasoning fits squarely with the concept in this case that
the process of awarding a contract pursuant to an RFP is flexible, and allows
the Secretary to exercise judgnent which will be given great deference on

appeal

Legal Analysis of the
Present - Val ue Eval uati on Perfornmed by HRS

The Petitioner produced evidence at the hearing in an attenpt to prove that
t he present-val ue assessnent used by HRS was incorrect. Petitioner's expert
testified that certain assunptions nade by HRS were inproper, and provided his
anal ysi s which denonstrated different cost factors than those determ ned by HRS
The | aw does not require that the agency use set assunptions in a present val ue
anal ysis. The Secretary and his managers can use their judgnment to determ ne
reasonabl e assunptions upon which that analysis will be conducted. If either
vendor wi shed to be heard on the issue of present-value analysis, there was tine
for that to be discussed at the bidders conference. Neither proposer asked that
their assunptions be drawn in any present value analysis to be done by HRS
They were on constructive notice of Section 287.052(1), Florida Statutes, which
requi red such an evaluation. To challenge that analysis nowis to second guess
t he agency when the tinme for clarification has passed. The Hearing O ficer drew
his own concl usions fromthe expert and determ ned that the HRS eval uati on was
not the "better" present-value assessment. The Hearing O ficer may not
substitute his judgnent for that of the agency. Further, as a matter of law the
Hearing Oficer's assessment would not require the finding that the process was
flawed. Under Liberty County, supra, the HRS assessnment will be upheld even if
it may appear erroneous or if reasonable people may di sagree with the agency.

The Exceptions to the Recommended O der

Both HRS and Uni sys filed nunerous exceptions to the reconmended order
chal | engi ng the findings of fact and the conclusions of |aw drawn by the Hearing
Oficer. Findings of fact are cloaked with the presunption that they are
correct absent a denonstration fromthe record that they are not based on
substanti al conpetent evidence. Tuveson v. Florida Governor's Council on Indian
Affairs, 495 So.2d 790 (Fla. 1st DCA 1986). Those exceptions respecting the
findings of fact found in the recommended order are hereby denied since the
record contains evidence fromwhich the findings could be drawmn. The exceptions
of the parties respecting the conclusions of |aw drawn by the hearing officer
are hereby granted upon the grounds stated nore particularly within this fina
order.

Unisys filed a Motion to Strike Petitioner's Menorandum of Law i n Response
to Exceptions and its Proposed Final Order filed with the substitute Secretary
on June 12, 1995. That notion is denied. Petitioner's Menorandum was
considered in the determ nation made within this final order



CONCLUSI ON

The Departnent adopts the findings of fact found in the Recormended Order
and rejects those concl usions of |aw which |lead to the conclusion that the
Departnent illegally, fraudulently, dishonestly, or in an arbitrary and/or
caprici ous manner awarded Uni sys the contract for RFP 95-142CM FAP.

This order constitutes a final agency action. A party who is adversely
affected by this Final Oder is entitled to judicial review which nmust be
instituted by filing one copy of a Notice of Appeal with the agency clerk of HRS
and a second copy along with a filing fee as prescribed by lawwith the District
Court of Appeal in the appellate district where the agency maintains its
headquarters or where a party resides. Review proceedings will be conducted in
accordance with the Florida appellate rule. The Notice of Appeal nust be filed
within thirty (30) days of rendition of the order to be revi ened.

ADJUDGED, that the award to Unisys is affirmed.

DONE and ORDERED this 10th day of August, 1995, in Tall ahassee, Florida

GRECORY C. SM TH
Substitute Secretary
Department of Health and
Rehabilitative Services

Filed with the derk of HRS on August 11, 1995.

ENDNOTES

1/ The testinony of Dr. Elton Scott was provided on the issue of present val ue
analysis. Dr. Scott admtted that the present val ue cal cul ati on he provi ded was
based on his own assunptions and that the present val ue analysis run by HRS was
based on its assunptions.

2/ The hearing officer concluded, as a factual determ nation, that the expert's
present val ue analysis was the better reasoned approach. That finding of fact
has been accepted, as have all the factual determinations found in the
recommended order. However, as will be denmonstrated, the |egal conclusion that
the Hearing Oficer may substitute his evaluation for that of the agency head,

i s rejected.
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